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Introduction

It is now thirty years since Marvin Frankel published
his polemic Criminal Sentences: Law without Order,
which helped to galvanise calls to restrict discretion and
led on to elaborate attempts to control sentencing
through law.” Yet criticism of judicial sentencing across
the English-speaking world is more volatile than ever.
Two of the chief grounds of criticisms have been: a
judiciary “out of touch” with public sentiment; and
secondly, “wide-open” disparity that has been as much
assumed as it has been rigorously substantiated.;
Nonetheless, there remains a strong presumption that
sentencing is characterised by a high degree of disparity
and that sentencing is out of line with public opinion.

The reverberations from the experience of the US
Federal Guidelines and the substantive injustices that
many judges and academics have argued are produced
by the mechanistic complexity of these Guidelines, have
led judges world-wide to express their antipathy to
numerical grid-style Guidelines, in particular those
perceived to be devised by politicians or political
imperatives.* Unlike most other English-speaking
countries, Scotlands has not, as yet, undergone an
attempt at systematic sentencing reform, although
media criticism of sentencers, both collectively and
individually, is not unusual. Against this background, in
1993 the senior judiciary of the day in Scotland initiated
investigation of a project that, if successful, would
introduce a Sentencing Information System (“SIS”) as
least one method of, though not limited to, pursuing
consistency® and could assist in helping to restore
public confidence.

Some ten years later, a fully developed Sentencing
Information System has been implemented in the High
Court.” Judges now use the information system to
support their sentencing decision making. The SIS
contains over 13,000 cases and around 1000 new cases
will be entered each year. It is now kept up to date by
the clerks of justiciary and managed by the administra-
tion service of the courts. The SIS in Scotland provides
judges with fast, simple yet flexible access to good
quality information about the previous sentencing of the
court. Formally, the system is descriptive and not
prescriptive. Although there have been a few lab-based

prototypes and a few systems for administrators, the SIS
is one of only two implemented information systems in
the world specifically to assist judicial sentencing, and
is the only one that uses information that judges have
actually asked for (rather than been presented with).

This article briefly describes the information system
and how it was developed and implemented in the High
Court in Scotland. It then discusses some of the broader
sentencing issues raised by this project; possible wider
uses of the SIS; and prospects for the future.

Legal Background

In Scotland, there are statutory and procedural rules
governing the maximum penalties for certain offences
and limiting the sentencing powers of the different
courts, but within these broad boundaries, there are few
formal constraints on judicial decision making. The
Court of Criminal Appeal of Scotland has the power to
issue narrative Guideline judgements (in the way that
its counterpart in England and Wales has been doing)
but has been very loathe to do so. The High Court SIS
has been developed alongside an otherwise unchanged
discretionary approach to sentencing.

The Scottish Judicial Sentencing Information System
As long ago as 1953, Norval Morris suggested that trial
judges be provided with information on sentences
imposed so that judges could “see clearly where they
stand in relation to their brethren.”® However, it was not
until the 1980’s that information systems using
computerised information technology became a
practical reality with systems being pioneered in Canada
by John Hogarth in British Columbia;® and, by Tony
Doob in various Canadian provinces.

In itself, the basic idea of the SIS is very simple. The
user selects the kind of case in which she is interested
and the screen displays the pattern of sentencing in
similar cases. Thus far, the SIS has been developed and
implemented primarily with the judicial user in mind
who would consult the system when she is considering
sentence in a particular case. However, as we will
suggest later in this article, other users and purposes
should be envisaged.
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How Was the Information System Designed?

The conceptual design of the information system was
devised and revised by a group of academic researchers
and judges. This group met regularly throughout the
three phases of the project, although during the initial
stages the meetings were more intensive. The project
was fortunate to have been able to learn from the
unsuccessful experiences of Professor Doob and his
colleagues in Canada and from New South Wales. The
Scottish project was also fortunate to have been initiated
by the two most senior judges in the country The close
involvement and support of the senior judiciary,
particularly in the early stages, but throughout the
project, has been an important determinant in it
proceeding from pilot to full implementation.

How Does the Scottish SIS Work?

Typically, a sentencer who is considering sentence is
able to enter characteristics about a case into the
computer and the screen displays information about
previous sentencing practice in similar cases. In the
Scottish SIS, the information (which was decided
together with the judiciary) is about both aggregate and
individual cases. In contrast to numerical Guidelines
(including voluntary ones)* the Scottish SIS avoids a
grid-style approach. It deliberately incorporates
flexibility as to how the judge decides to look up
sentencing in similar cases. She can define and refine
hisher search in various ways, and may also choose to
focus on a small number of individual cases in detail.
The Scottish SIS is not intended to tell the judge what is
“the correct sentence” to pass, but rather is a resource to
allow judges to consider different sentences passed at
first instance and appeal in similar cases.

A related characteristic is its voluntary nature: a
judge is not compelled to consult an SIS nor is she
compelled to follow the normal patterns of sentencing
that an SIS retrieves for a given kind of case.” Impor-
tantly, an SIS is not about producing consistency but
rather about assisting judges in their pursuit of
consistency and justice. The subtle, but important,
difference is that the definition of what constitutes
consistency in sentencing is left to the judiciary rather
than prescribed by the legislature. There is no compul-
sion on judges to consult the SIS and, unlike US
Federal Guidelines, the SIS does not place any formal
restrictions on the judges’ choice of sentence, although
there is an expectation that a judge will consider the
sentencing information about similar cases carefully.
But what is meant by “similar” cases and can the SIS
really produce meaningful comparisons?

Can the Scottish SIS Capture Case Similarity?

An SIS is intended to display information about
sentencing practice in previous similar cases. Clearly,
“similarity” is the crucial term here. One claim often
recited in legal circles is that, in principle, it is impos-

sible to talk about similar cases as “each case is unique
and therefore turns on its own facts.” However, this not
only confuses “similarity” with “sameness,” it is also a
claim that is logically incompatible with the claim that
decisions derive from previous “experience.”*t To draw
on previous sentencing “experience” is to make
comparative judgements. Although all cases are, of
course, to some degree “unique,” they are also necessar-
ily comparable with, and relative to, each other.
Sentencing is inconceivable in the absence of any
comparison.

A more sustainable objection to a judicial SIS is that
it is so difficult to represent the similarity of cases, that
any attempt to research and develop a judicial SIS is
bound to end in practical failure. It is often assumed
that judges operate their own personal policies and
philosophies and thus it would be impossible to gain
agreement about a shared basis of similarity. Thus, the
major challenge lay in devising a means through which
the judicial SIS could meaningfully represent to judges
the nature and seriousness of the case. In practice, and
in common with other studies,s we found that once the
practical business of case classification was underway,
there was generally a high degree of consensus between
judges rather than entrenched ideological disparity.
Judges were almost always able to agree practical and
sometimes relatively imaginative resolutions. If the
judicial SIS is to continue to provide useful information,
this process of discussion, monitoring, and taxonomy
revision must be continuous, otherwise representations
of similarity will be left in a time warp.

Use of Primary Sentencing Information and the Need
to Avoid Administrative Information
If an SIS is to stand any chance of being useful to
judges it must present valid case comparisons that are
meaningful to sentencers. A useful SIS cannot be
created by simply taking administratively-collected data
and feeding it into a computer. There are no quick fixes.
Considerable thought and research has to be devoted to
originating a suitable structure and taxonomy of
comparison. In the Scottish project, judges were actively
involved in the vital decisions about how to represent
the “similarity” of cases. The information used in the
Scottish SIS was collected (according to an SIS-specific
taxonomy designed and agreed by the judiciary) from
the full TrialCase Papers held in High Court’s ar-
chives.® The structure and classifications that the
system uses to store and retrieve this information were
designed specifically for the information system with
the aim of providing a resource that would be useful to
sentencers and it was the sentencers themselves who
made the important decisions about how case similarity
would be operationalised.

The use of pre-existing administrative data was
investigated but it was apparent that it would not be
adequate in itself. Administrative data-sets are normally
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constructed for criminal justice-wide, and not sentenc-
ing-specific, purposes. Inevitably, therefore, they tend to
provide superficial and inadequate information about
sentencing with insufficient control for the relative
seriousness of cases. This can create highly misleading
impressions. In recent years, for example, a table of
local courts’ custody rates was published by the
government in Scotland,” which attracted headline
coverage critical of “inconsistent” sentencing. Unfortu-
nately, the tables are based on administrative data that
fails to address “input differentials” such as the relative
seriousness of cases adequately and also failed to take
due account of convictions resulting from multiple (as
opposed to single charges). Sadly these custody rate
tables are spurious because they make spurious case
comparisons.

With the relative novelty of computerised informa-
tion systems to assist judges comes the need to avoid
the easy supposition that these can provide a “quick fix”
by simply feeding in second-hand data. Administrative
and IT officials tend to have limited interest in scrutinis-
ing the utility of data from the perspective of sentencing.
Yet if such information systems are to attract support
then very careful thought must be given to how to
produce a genuinely useful information system.

Illustration of the Flaws in Using Administratively
Generated Information: Single and Multi-Conviction
Cases
One important feature of the Scottish SIS is how it
conceptualises single- and multiple-conviction cases.
This is a very important problem and if glossed over can
easily produce misleading results. Statistical reports on
sentencing using administrative data-sets world-wide
tend to pay inadequate attention to this, with explana-
tions or recording methods normally confined to
technical footnotes. Administrative data in most
countries count a case as a person sentenced at one
hearing for one or more convictions. However, one net
sentence for all convictions in a case is recorded against
what is deemed (normally by the police who maintain
such systems) to be “the main offence.” The problem is
that single conviction cases and multiple conviction
cases are rendered indistinguishable from each other,
even though in reality they often vary considerably in
their seriousness. This difference in case seriousness is
concealed, however. The result is that a misleading
statistical picture is produced especially when attempts
are made to compare courts (and indeed sentencers) in
terms of disparity, approaches etc. For example, cases
with only a single conviction appear to have been
sentenced much more leniently than supposedly
“similar” cases that are often in reality multi-conviction
cases.

In the Scottish SIS project the judiciary and
researchers together insisted that the SIS should be
allowed to collect the information that would be useful

to the SIS, and not simply rely on second-hand adminis-
trative information that would produce a spurious
picture of sentencing. In the event, it enabled the use of
two, complementary approaches. The user may look up
information using either or both of these. The “Princi-
pal Conviction Approach” allows the user to select the
main conviction and then add in further offence and
offender information including “sub-convictions.” In
many cases, the user may also find that the use of the
complimentary “Whole Offence Approach” valuable.
The Whole Offence Approach conceives, records and
represents single and multiple conviction cases
according to original holistic classifications derived for
the SIS with the judiciary. This approach is less
fragmented than the Principal Conviction Approach and
reflects the holistic way in which judges, (in common
with other skilled discretionary decision-makers®), often
conceive and make sense of the narrative or “course of
conduct” of the offending behaviour.

Is the Whole Offence Approach the Same as
Individualised Sentencing?

Although the Whole Offence Approach attempts to
capture the intuitive and holistic way in which
sentencers often tend think about sentencing, it is
important not to confuse this with what might be called
“individualised sentencing.” Individualised sentencing
maintains that every case is “unique” and entirely turns
on its own facts. By contrast, the Whole Offence
Approach attempts to offer a meaningful way of
comparing cases. It is not necessarily bound to strict
classifications of legal conviction, but rather uses
classifications specific to sentencing. The Whole
Offence Approach can provide a more effective way of
capturing the sense of “streams of cases” from the
perspective of sentencing, rather than a strict adherence
to legalistic classifications of conviction with the
addition and subtraction of supposedly discrete
individual “factors.” The latter is not necessarily a more
reasoned or logical way of approaching sentencing and
one should be careful not to dismiss the plea by judges
to attend to the “whole case” or the “case context” as
tantamount to “individualised sentencing.”

Where Do the SIS Whole Offence Classifications Come
From?

In working through with judges the kind of taxonomy
they would find helpful from the perspective of
sentencing and discussing specific cases, they typically
spoke in terms of short-hand sentencing classifications.
Of course, the criminal law is itself a short-hand, but
one that is used for a variety of purposes rather than the
specifically for the purpose of sentencing. Criminal law
classifications (whether common law or statutory) were
often too broad or too narrow or indeed too uninforma-
tive to be useful. Judges did not, as a rule, explain cases
in linear, fragmented or mathematical terms as “X plus
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Y criminal law conviction plus the addition A & B
aggravating factors minus C & D mitigating factors.”
Rather they spoke about typical whole-case narratives
which they recognise. This does not signify a less
rigorous or less logical approach. Rather, to work on the
basis of holistic case narratives is often more practically
meaningful than to be forced to operate an artificially
analytical formality. Why? Sentencers are not the
recipients of the “reality” of criminal behaviour; and the
courts are not, and never can be, the window on the
world of crime. As criminal justice research has
demonstrated clearly, cases coming before the courts for
sentencing are not a simple reflection of the criminality
“out there.” Rather, sentencers receive cases that have
been filtered, edited, constructed and reconstructed
throughout the criminal process. It is not, nor ever can
be, a simple replay of “what happened,” but rather cases
(due to cognitive and organisational) are streamed into a
limited number of plots. Every case has a “career”
through which, of necessity, it is transformed by the
criminal process: rendering the unfamiliar familiar. The
criminal process inevitably normalises and typifies
cases, so ensuring that they are manageable and
meaningful. By the time the case reaches the sentencer
much of the interpretive agenda has been set, and so the
sentencer is normally able to recognise the kind of case
at-hand in terms of a holistic short-hand. Thus such an
approach to understanding the sentencing process is
neither tantamount “individualised sentencing” nor
irrational, but instead intended to be based in how the
criminal process normalises and interprets cases for
sentencing.

One very different approach to designing a taxonomy
and scheme for case similarity would be to try to
produce a “scientific” model of sentencing using
criminal law classifications with the addition of
“aggravating and mitigating factors.” This model would
allow sentencing outcome to be predicted algebraically
through calculations based on “the effects” (i.e.
statistical correlations) on sentencing outcomes of
particular variables. The most elaborate attempt to do
this can be seen in the work of Austin Lovegrove and
various Artificial Intelligence proponents.> However,
there are significant problems. Such a search for “the
factors” that are thought to determine sentence choice is
premised on the assumption that sentencing is (or
ought to be) a linear, mathematical process in which
decision making is based on the addition and subtrac-
tion of discrete individual factors. While sentencing is
clearly patterned, these patterns are produced by judges
making decisions as part of an organisational and social
process. For example, judges are making decisions on
information that has already been processed and
transformed by other actors in the criminal justice
process.

A different, and arguably more meaningful, way of
achieving case sensitive data would be to use a more

interpretative methodology to develop “Typified Whole
Case Stories” that attempt to develop case classifica-
tions based on judicial interpretations of typical case
narratives. This approach is attempted to a limited
extent by the Whole Offence Approach and could be
developed much further.

The Performance of Balance Between Two Visions of
Justice

As well as fairly detailed aggregate information, the
Scottish SIS now also contains individual case informa-
tion supplemented by judge-written text about the
particular case. Judges expressed strong desire to write a
brief narrative for the benefit of their colleagues
consulting the information system. This was particu-
larly desired where, for example, a judge after consult-
ing the SIS finds that the sentence that she is thinking
of imposing is relatively unusual, but a similar sentence
has been passed before. In this situation judges
reported that they would be very interested to find out
further details about the previous case and how the
sentencer interpreted it.»

In this way, judges can view information about
sentencing both in aggregate and individual terms. In
one sense the inclusion of short judge-written passages
about each case seems superfluous. Focusing on only
one case may be misleading since every case is to some
limited extent unique: it is therefore impossible to find
“the same” or another “matching” case, only similar
cases. However, at a less instrumental level the inclu-
sion of both qualitative- and quantitatively-expressed
visions of similarity appears to remind and reassure
judicial users that cases can be regarded both against
the bigger picture and individually. It serves perhaps as
a reminder for judges that the SIS’s basic unit is the
case and that sentencing is about dealing with indi-
vidual human beings and not simply numbers and
patterns. This flexibility allows judges literally to switch
between an aggregate tariff-based vision of justice in
sentencing and one emphasising the individuality of
cases, thus performing a reassuring (though symbolic)
balancing act between “tariff” and “individualised”
sentencing,

Acceptance and Need
In the introduction to this article we sketched the
international background to the Scottish senior
judiciary’s initiative. While there is a concern to avoid
the imposition of legislative Guidelines, are judges also
interested, at least in principle, in using an information
system to assist their pursuit of justice in sentencing? If
a basic idea behind such information systems is to
inform the discretion of sentencers by assisting
sentencers in their pursuit of consistency by providing
reliable information, do judges need and perceive the
need for such information?

One of the claims commonly proposed by some
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sentencers is that they know what the pattern of
sentencing for any particular type of case looks like.
This is said to be particularly the case in a relatively
small country like Scotland. However, while some
sentencers may be able to state with confidence how
their own sentencing patterns fits in with other
colleagues, the accuracy of such estimates has rarely
been tested. Recent research in the Sheriff [ie intermedi-
ate] Court has shown evidence of both consistency and
disparity in the sentencing practices of Scottish
sentencers. Indeed it also found that it would be
surprising if sentencers could state entirely accurately
the normal patterns of sentencing in different sorts of
cases, and that there can be a tendency among
sentencers to over-estimate their ability to do so. So
while the picture painted by some more polemical
accounts of “wide-open” or chaotic disparity in the
absence of formal rules does not appear to be substanti-
ated, on the other hand, there does appear to be some
level of disparity that may at least in part be due to
limited systematic information sources.* Hitherto, the
availability of high-quality and systematic information
about sentencing has been limited to a relatively small
range of reported judgements of the Court of Criminal
Appeal; memory; and informal, anecdotal discussions
between judges and their clerks about sentencing
decisions in previous “similar” cases.

Furthermore, various commentators have suggested
that, given the relative dearth of good quality, systematic
information about sentencing practice “judges ought
not only to be provided with, but would positively
delight in, access to good quality, detailed information
[about sentencing practice].” Similarly, various other
academics have appeared to recommend at least the
serious consideration of the greater dissemination of
systematic aggregate and individual case information.*

Yet if there appears to be some need for this kind of
information, do judges perceive the need? After all, one
of the defining characteristics of the SIS is that it
deliberately adopts a judicial self-regulation approach
and there are no formal requirement that judges must
take account of the information presented. Indeed it is
this emphasis on judicial choice as to whether, when
and how to consult an SIS that partly explains its
judicial appeal. This is in marked contrast to judicial
concern and hostility in many countries towards
Sentencing Guidelines particularly where these are
introduced or initiated by politicians. For policy-makers
and politicians, one of the difficulties in sentencing
reform has been judicial resistance to interference with
their discretion.

While the SIS is correctly characterised as a provider
of information, there is obviously some normative
intention to help judges to be better able to balance the
past sentencing practice of the court for a particular
kind of case against the individual characteristics of the

case before them. However, as judges are not compelled
to consult an SIS, a key question must be, will they
actually do so?

Will Judges Use a Judicial SIS?
According to Doob and Brodeur:

“There is a natural tendency to explain away the
problems of sentencing by asserting that, to a
considerable extent, they are the result of a lack of
knowledge. Hence it is sometimes argued that the
problems of disparity could be lessened...by
providing additional information to judges about
court practice and the “tariffs” that are applied by
their colleagues.”

In this regard, it is instructive to consider Doob’s
reflections on the inadequate judicial use of aggregate
information that Doob and Park (1987) pioneered in
Canada. Doob has described the slow “closing out” of
that project. He has questioned the assumption that
(Canadian) judges “. . . want to have easily accessible to
them knowledge of current sentences being handed
down in comparable cases . . .” and thatjudges “. . .
would want to know what “like cases” were getting. We
were wrong . . . Judges as a rule do not care to know
what sentences other judges are handing out.”® Doob
emphasises that he does not intend to be critical of
judges in this respect, but rather that they operate
within an environment that does not reward attention to
“current practice.” Institutional “authority” in
sentencing is seen by judges to emanate from Appeal
Court practice.> Judges do not feel a need to obtain
information about “normal practice” except, paradoxi-
cally, where they are faced with “an unusual case”! Doob
found that there were “. . . no indications in any
provinces other than Saskatchewan that a reasonable
number of people used the system.”

Doob has argued, from his own experience and also,
he implies, from the similar fate met by Hogarth’s
system, that judges do not perceive there to be a need
for this kind of aggregate information about “normal
practice.” This explains the lack of systematic informa-
tion about normal sentencing practice. To what extent
has this judicial indifference to aggregate data found by
Doob’s experience in Canada in the 1980s been
repeated in other parts of the world and with other
systems since the late 1980s?

Other than Scotland, the only other operating SIS is
in the Australian state of New South Wales (NSW). The
NSW SIS is distinctive from the Canadian systems in a
number of ways, but most importantly in its relative
longevity. The NSW Judicial Commission began work
on an SIS in the late 1980s and it has since been
progressively expanded. The system has been made
available to every Judicial Officer in the state. Although
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it might be implied that the progressive expansion and
development of that system is a sign that judicial
officers have found (or discovered) a need for easy
access to systematic information about “normal
sentencing practice,” there has, however, been no
systematic programme of evaluation of the extent and
nature of use of the system.

In Scotland, as part of the first phase of implementa-
tion the Scottish SIS underwent a limited programme
of evaluation examining the extent and nature of
judicial use. This evaluation revealed that over a period
of up to eighteen months all the “pilot” judges con-
sulted the SIS the system and reported that they had
found it useful for a variety of different purposes.»

While there has been some initial evidence from
Scotland to revise the suggestion that judicial indiffer-
ence to an SIS is universal, it will be intriguing to see
how the nature and extent of judicial use develops over
a longer period of time. In late 2002 the SIS was made
available to all judges and their clerks were trained by
the university team in how to enter information
correctly. Recent signs are not entirely encouraging and
there is now a danger that the Scottish SIS may be
allowed to atrophy especially when, in the absence of
long-term or institutional protection, there appears not
to be a long-term strategy for future management and
enhancement in line with stated user needs. It is
imperative that a clear plan is made to monitor carefully
and evaluate the quality of information that the courts
are now expected to enter on an on-going basis.»
Furthermore, there are important questions about how
the SIS is being maintained, monitored and evaluated;
and how its users are being supported: not simply with
technical queries but also (and more importantly) in
relation to queries about how to record and retrieve
information appropriately and effectively.

In this respect, the Scottish SIS is not run by a
Judicial Commission or any other official body but is an
informal collaboration between the High Court judges
and an academic research team. The NSW Appeal Court
has referred to the NSW system in some of their
judgements but has been resolutely equivocal about the
extent to which the information contained in the system
should influence sentencing decisions.** Doob and
Park’s Canadian systems had no institutional authority
and as yet, the Scottish system has no institutional
home and has not been referred to by the Court of
Appeal. While this unofficial status has certain advan-
tages in allowing flexibility and imagination in develop-
ment (probably impossible if it were controlled more
officially), it does leave the Scottish SIS vulnerable to the
financial and political pressures of the moment. Much
appears to depend upon the attitude of the senior
judiciary. If an SIS is not actively supported at the apex
of the judiciary; is subject to very limited monitoring;
and is not continuously revised in line with judicial
needs then it is inevitable that it will atrophy.

Until now the Scottish SIS has been seen as an
example of how judges can take proactive steps to
defend their reputation and demonstrate the advantages
of self-regulation over political control. The challenge
for the court and the senior judiciary now is to ensure
that this opportunity is not lost. If it is then there is a
danger that Scotland will replicate an unfortunate
recent pattern in some other English-speaking coun-
tries: a reluctance by a cautious judiciary to follow
through with a relatively painless initiative, only to leave
a subsequent generation of judges to have to react to an
increasingly hostile climate favouring ever greater
political control of sentencing.

One determinant (inter alia) of active senior judicial
support for an SIS may be the perceived level of
immediate political threat to judicial independence and
discretion. Indeed, the initiative for the SIS came ata
time of political hostility towards sentencing, whereas
in more recent years Scotland’s first Justice Ministers
strongly resisted calls to restrict judicial discretion. The
development of the SIS was quite frequently referred to
when the question arose of using legislation to restrict
judicial discretion. Since that time political hostility has
receded. However, following the recent general election
in May 2003 a new political configuration in the
Scottish Parliament is starting to take a renewed interest
in Guidelines, a sentencing commission and the
restriction on judicial discretion, more generally.

Wider Use of the SIS and Access

Another important issue relating to the SIS that the
judiciary could and should address before politicians do
so is public access.

At present, only judges and their clerks have access
to the SIS. For some years now there have been requests
for access to the information in the SIS from the
prosecution service and defence lawyers; other public
agencies both statutory and non-governmental;
academic scholars and students from within Scotland
and beyond; specialist criminal justice journalists;
criminal justice interests groups, Parliament; and, from
criminal justice policy makers in the Scottish Executive.
The reason given, up til now, by the Lord Justice
General, (the most senior judge in Scotland), for
limiting access has been the fact that the system was
“under development.” Now that the SIS has been fully
implemented this becomes a less tenable justification.
Whether or not the information in the SIS is, in law,
“public” is a moot question, but politically it is beside
the point. It seems unlikely that in the long term, the
judiciary will be able to prevent non-judicial access to
the system. It will be difficult to keep the information
system out of the public gaze (not least because it was
paid for from public funds) However, the consequences
of public access need not necessarily damage the
reputation of the judiciary.»*

The Scottish SIS presents the judiciary with a
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significant opportunity to act to defend its collective
independence.” Drawn as it is from extensive primary
data with a taxonomy developed in close consultation
with judicial users, the Scottish SIS is one of the most,
sophisticated and case-sensitive sources of information
on sentencing anywhere in the world. It could and
arguably should be used to generate information about
sentencing practices, which could help to enhance the
quality of public debate about sentencing and so might
play a part in restoring diminishing public confidence
in sentencing.®

The potential use of information from the SIS in this
wider role is best explained against the background of
research into public knowledge and attitudes to
punishment which is widely agreed to be the key driver
in penal policy. It would be possible to use the SIS
reactively to help to or correct spurious claims made in
the media or provide perspective for the media.
Individual sentencers are understandably reluctant to
enter the public fray to defend their sentencing
decisions. When the media turn up the heat on
particular sentences (and sentencers), almost all
sentencers suffer in silence. An officer attached to, say,
the senior judiciary or studies committee, would at the
very least disseminate the circumstances more accu-
rately and provide the context of sentencing patterns
(see also Roberts et al 2003). Useful as it can be, such a
strategy is necessarily reactive to criticism of sentencing
in a particular case. It is important, therefore, to
consider more proactive dissemination strategy: to help
to inform opinion before the next round of spurious
criticism in a particular case.

Scotland’s first Justice Minister resisted confronting
the judiciary or restricting judicial discretion. However,
the First Minister has recently made it plain that he
seeks to tackle the “crisis of public confidence” and,
even if the result of this is relatively benign, there is no
reason to assume that future ministers or indeed the
Parliament will shy away from seeking to impose major
restrictions on judicial sentencing discretion. The
campaign for such restrictions is likely to be premised
on the claim that it is publicly desired. There is little
reason to suppose that Scottish public knowledge about
sentencing is superior to that of other western jurisdic-
tions or view the judiciary more positively than the
public south of the border in England. Indeed the most
recent evidence on this specific question demonstrates a
similarly negative impression of judges among the
general public in both jurisdictions.»

A recent in-depth study commissioned by the Justice
1 Committee of the Scottish Parliament+ found similar
perceptions and misconceptions among Scots about
sentencing in Scotland as have been found south of the
border and throughout the western world. Asked in the
abstract, only 3% thought sentencing was “too tough”
and 70% thought it was too lenient, although there was
some variation demographically. However, when asked

to propose sentences for different cases (using short
vignettes) their sentencing practices were far less at
odds with that of the judiciary than members of the
public had imagined. The study also found a strong
concern about perceived inconsistency in sentencing,
Members of the public feel (and in this their perception
was supported by the results), that they know little
about crime and sentencing. “There is a pressing need
to restore public confidence in the courts and the
judiciary —by providing better information to the public
about the work of the courts; looking at ways of
improving perceptions of consistency and fairness in
sentencing”; and finding ways of presenting the
judiciary in a less undeservedly negative light.

A complementary, (but more proactive and effective),
method of informing public (and political) awareness of
sentencing would be to use the SIS data gathered by the
courts to produce occasional reports with briefing notes
about sentencing practice in particular areas of concern.
This could be helpful in the policy consultation process
on a specific matter and also to inform the debate on
sentencing practice in a particular area.

Support for Major Changes in Sentencing Patterns
The Scottish SIS now provides the means to allow
judges to view sentencing trend patterns in different
cases. In principle this idea could be extended so that it
might be used to help to project and influence future
sentencing patterns. Although consistency is a virtue it
is only one among many others in sentencing. The SIS
could be adapted and developed to support new
directions in sentencing reform. It could also assist the
Criminal Court of Appeal in developing its own
narrative guidelines. The Whole Offence Approach
allows guidance to be developed on multiple offence
cases (rather than simply on single offence cases).# It
would also be possible to supplement and link up the
kind of aggregate and individual information already in
the SIS with sentencing law principles and commentary
on appeal court judgements.+

Will the Opportunities Presented by the Scottish SIS
Be Taken Up?

Over the last twenty years or so, public organisations
have been required to monitor and evaluate their own
performance to ensure that the public are getting value
for money. In Scotland this has happened to many
criminal justice agencies notably the police and prison
services and more recently criminal justice social work.
It seems likely that the government (which has funded
the SIS’s implementation) will wish to evaluate the
ongoing progress. The first phase of the implementation
and enhancement of the SIS was evaluated, and it is
imperative that there is continued monitoring, evalua-
tion that in turn feeds into revision and development.
There is also a pressing need for a careful strategy for
the dissemination of this uniquely high quality informa-
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tion so as to help to balance and correct a routinely ill-
informed debate about sentencing. It is hoped that these
opportunities to enhance the quality of and public
confidence in sentencing will be taken up.
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